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PER CURI AM

Sapphire Devel opnment, LLC (“Sapphire”) appeals the
district court’s judgnment in a civil case filed by Sapphire
relative to a contract dispute with Span USA, Inc., Ripley Light
Marina, Inc., and Fred Collins (collectively “Collins”), in which
the district court granted partial sunmary judgnent in favor of
Coll'ins (Appeal No. 03-2258). Collins appeals the district court’s
j udgnment and order dismssing its counterclains against Sapphire
pursuant to the South Carolina Frivolous G vil Proceedings
Sanctions Act, for abuse of process, and for slander of title
(Appeal No. 04-1092). For the reasons set forth below, we affirm
the district court’s orders in both appeals.

Sapphire entered into a contract with Collins to
purchase, for the sumof ten mllion dollars, certain real property
in Charleston County known as Ripley Light Marina for commercia
devel opnment. The terns of the contract required Collins, at its
“sol e cost and expense,” to deliver a copy of “all Phase | or Il
Environnmental Studies in Seller’s possession, if any” to Sapphire.
Collins retained an environnental engineer wth Al brecht
Engi neering (“Al brecht”) to conduct an environnental assessnent, to
include the analysis of dioxins and furans, which are hazardous
substances of significant concern to environnental regulators,
whi ch substances had been a problem in the area in the past.

Sapphire had been advised by the Corps of Engineers that the
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underlying Quality Control/Quality Assurance (“QC QA’) data that
was part of Al brecht’s Phase | environnmental study was required to
obtain the necessary state and federal permts to dredge the marina
basin in preparation for the developnent of the property as
condom ni uns. Sapphire requested the test results both orally and
in witing. Al brecht conducted the Phase | anal ysis, but because
Collins did not pay Al brecht for its reports, Al brecht refused to
turn over the underlying QC/QA data until it was paid for its work.
Al brecht was unable to release the test results to, or accept
paynent offered by, Sapphire for its work w thout running afoul of
its professional responsibilities. Collins delivered to Sapphire
all reports in its possession.

Wiile the contract provided for an Cctober 31, 2000
closing date, Sapphire did not close by Cctober 31, 2000, taking
the position that the QC QA docunentation was naterial to its
ability to close on the property, because issuance of the
appropriate dredging permts were dependent on the QU QA data
results. Sapphire therefore took the position that as a result of
Collins’ failure to turn over the environnental data, Sapphire
coul d not cl ose on the subject property. Collins took the position
that it did not “possess” the data at issue, therefore, pursuant to
the Agreenent, the failure to turn the data over did not excuse

Sapphire fromtinmely closing on the Ripley Light Marina project.



Based on this dispute, Sapphire filed the Conplaint on
Novenber 29, 2000, against Collins seeking declaratory relief and
specific performance, including an order requiring Collins to turn
over the analytical data. Sapphire also filed alis pendens on the
property. Collins counterclaimnmed for abuse of process and sl ander
of title, and sought sanctions pursuant to the South Carolina
Frivol ous Civil Proceedi ngs Sanctions Act, S.C. Code Ann. 88 15- 36-
10 to -50 (Supp. 2003).

Col I'i ns subsequently noved for partial sumrmary judgnent
and the matter was heard on August 8, 2001.! On Septenber 20
2001, the district court granted Collins’ notion for partial
sunmary judgnment, ordered that Collins retain the $100,000 in
earnest noney, plus interest, as |iquidated danages, and ordered
Sapphire to renove the |is pendens filed against the property.

Col l'ins subsequently tried its counterclains before the
district court. Sapphire noved for judgnent to be entered on al
t hree counterclains. The court granted Sapphire’s notion as to
Collins” slander of title claim following the presentation of
Collins’ evidence. At the conclusion of the twos-day bench trial,
the district judge entered judgnent in favor of Sapphire on both

Collins’ statutory claimand its claimfor abuse of process.

!Several days followi ng the hearing on the notion for sunmary
judgment Collins ultimately filed, Collins paid Albrecht’'s bill,
received delivery of the QC QA data, and in turn delivered it to
Sapphire. Sapphire then asked for a reasonable anount of tine to
cl ose, which request was refused by Collins.
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1. Appeal No. 03-2258.

I n Appeal No. 03-2258, Sapphire challenges the district
court’s adverse grant of partial summary judgnent. The prayer for
relief reflects that the basis for Sapphire’ s suit was to obtain an
order requiring Collins to turn over the environnental data it
all egedly was withholding and to obtain an extension of the tine
for closing until Sapphire received the requested data fromCollins
and until the regulators had sufficient time to act on the permt
applications, so Sapphire could seek specific perfornmance of the
contract.

In granting summary judgnment in favor of Collins on
Sapphire’s cause of action for specific performance, the district
court concluded that Sapphire had breached the contract by not
closing the transaction on the date set forth in the contract, or
on a reasonable date thereafter. The district court’s analysis
focused on whether Collins had “possession” of the environnental
studi es that had been prepared, but for which it had not paid, such
that it had violated the contract by not providing to Sapphire
“[e]nvironnental [s]tudies in [its] possession, if any.” The
district court rejected Sapphire’s contention that the Al brecht
engi neer was Col lins’ agent, concluding that, absent the paynent by
Collins to Albrecht, Collins could not take possession of the
docunents or exert any dom nance over them and thus did not have

constructive possession of the docunents.
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Summary judgnment i s appropriate when there i s no genui ne
i ssue of material fact that could lead a trier of fact to find for
the non-noving party, based upon review of all pleadings,
depositions, affidavits, and other docunents submtted by the

parties. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-48

(1986); MIller v. Leathers, 913 F.2d 1085, 1087 (4th Cr. 1990) (en

banc) . "In determning whether to grant summary judgnent, all
justifiable inferences nust be drawn in favor of the non-nobvant.”

MIltier v. Beorn, 896 F.2d 848, 852 (4th Gr. 1990) (citing

Anderson, 477 U.S. at 255). The non-novant is entitled "to have
the credibility of his evidence as forecast assuned, his version of
all that is in dispute accepted, [and] all internal conflicts [ ]

resol ved favorably to him" Charbonnages de France v. Smith, 597

F.2d 406, 414 (4th Cr. 1979) (quoting Fed. R GCv. P. 56(c)); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.

574, 587-88 (1986). W review de novo a district court's grant of

summary | udgnent. Shaw v. Stroud, 13 F.3d 791, 798 (4th Cr.

1994).

Sapphire asserts that the “cl ear and unanbi guous terns of
the Agreenent |[between the parties] state that Collins is to
deliver and nmeke available to Sapphire the Phase | environnental
study at Collins’ sole cost and expense” and that Collins refused
to pay for the study “in direct violation of the Agreenent.” Wile

it admts that it is undisputed that Collins did not actually



possess the data because it refused to pay Albrecht’s bill,
Sapphire asserts that Collins had constructive possession of the
pertinent data,? and that its refusal to pay the bill and turn over
the data precluded the district court’s grant of partial summary
j udgnent .

As noted by the district court, the threshold questionin
this case is whether Collins had “possession” of the data. W find
there are two ways to look at this issue, and under either
construction, the district court correctly held agai nst Sapphire.
First, wunder the clear, unanbiguous |anguage of the contract,
Collins did not have actual possession of the data such that it was
required to turn it over to Sapphire. Second, to the extent that
Sapphire i s contendi ng that the contract is anbi guous such that the
term “possession” should include constructive as well as actua
possession of the data, i.e., to the extent that the contract is
subject to nore than one reasonable interpretation, the contract
must be construed strictly against Sapphire, as it acknow edged
aut horshi p of the pertinent paragraph of the contract. See, e.q.,

M/rtle Beach Lunber Co. v. WIIloughby, 274 S E 2d 423, 426 (S.C

1981). Here, because Collins had not paid Al brecht, and as a

result, Al brecht refused to rel ease the docunents, Collins could

2Under South Carolina law, a person has constructive
possessi on over an object if he or she has “dom nion and control,
or the right to exercise domnion and control. . . .” State v.
Jenni ngs, 515 S.E.2d 107, 109 (S.C. C. App. 1999).
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not take possession or control of the docunents, nor did it have
any legal right to do so, without first paying the noney it owed.
Once Collins paid the noney owed to Albrecht, it then, and only
t hen, had constructive possession of the data until such tine as it
actually possessed the data upon delivery. Stated differently,
constructive possessi on of the docunents in this case attached only
when the bill was paid and continued until Collins had the data in
hand.

This analysis does not change upon consideration of
Sapphire’s assertion that the Al brecht engineer was an agent of
Collins, given that Sapphire presented no evidence tending to
establish that Collins appointed Al brecht as their representative
or that the engineer had any authority legally to bind Collins on

any issue with third parties. See, e.q., Peeples v. Okin

Exterm nating Co., 135 S. E. 2d 845, 848 (S.C. 1964). Rather, the

engi neer had a contractual arrangement with Collins, whereby the
engineer wuld perform necessary studies to prepare an
environnmental report and Collins would pay for the report. The
authority of the engineer to act on Collins’ behalf was [imted to
perform ng the service requested and Al brecht had no authority to
bind Collins with third parties. Because the existence of an
agency rel ationship between the Al brecht engi neer and Col lins was

not clearly established by the facts, Fraiser v. Palnetto Hones,




Inc., 473 S.E 2d 865, 867 (S.C C. App. 1996), we find the
district court properly rejected Sapphire’s claimas to agency.
Sapphire’s assertion of error in the district court’s
partial sunmmary judgnment ruling on this issue on the basis that
“Collins should not be allowed to circunvent his contractual
responsi bilities to Sapphire sinply by breaching his agreenent with
Al brecht [i.e. refusing to pay for the studies undertaken at his
request]” is dependent upon parole evidence to support the
necessary argunent that Collins was in fact contractually obli gated
to request the studies and then turn over the results prior to
closing because nothing in the black-letter of the contract
obligates Collins to do anything other than to turn over studies
that actually were in its possession “if any.”® |ndeed, Sapphire’'s
argunent of this issue, based upon the prenise that a contract nust
be “interpreted in light of the situation of the parties, as well
as the purposes they had in viewat the tine the contract was nade”
speaks directly to parole evidence. The district court, however,
properly held that under the parole evidence rule, extrinsic
evi dence may not be used to vary the terns of the contract. (J.A

226) . Glliland v. Elmwod Props., 391 S. E 2d 577, 581 (S.C

1990) . W find that the district court correctly rejected

Sapphire’s attenpt to rely wupon evidence of discussions and

]In fact, as the district court noted, the explicit termin
the contract “if any” contenplates that Collins may not have any
environnmental studies in its possession.
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witings outside the four corners of the contract between the
parties that would change the actual obligations of the parties
under the ternms of the witten contract. Mor eover, Sapphire’s
attenpts to argue in the alternative that parole evidence is
unnecessary because the contract itself states that Collins is to
deliver the studies at issue at its “sole cost and expense” fail
because the contract does not obligate Collins to deliver these
particul ar studi es because it did not have the studies until after
the summary judgnent heari ng.

Mor eover, if, as Sapphire asserts throughout its brief,
the specific environnental studies perfornmed by Al brecht were so
material to the deal, Sapphire should have included provisions in
the witten contract that obligated Collins: (1) to have the
envi ronnment al studi es conducted; (2) to pay for them and (3) to
turn over the results to Sapphire prior to closing. However, the
contract did not include such ternms and the district court
correctly refused to all ow Sapphire to vary the terns of the actual
contract, as witten and agreed to by the parties, in order to
provide to Sapphire greater benefit. W affirm the district
court’s refusal to rewite the terms of this contract for
Sapphire’ s benefit.

G ven the propriety of the district court’s determ nation
that Collins fulfilled its obligations under the contract because

its did not possess the Phase |I environnmental studies at issue and



therefore had no obligation to turn over those docunents,
Sapphire’s refusal to close on the designated day, or on a
reasonabl e day thereafter, was a material breach of the contract.
Hence, we affirm as proper the district court’s grant of parti al
summary judgnent to Collins, along with its orders that Collins
retain the $100,000 in earnest noney and Sapphire renove the lis
pendens fromthe subject property.

2. Appeal No. 04-1092.

The first issue raised in Appeal No. 04-1092 is Collins’
challenge to the district court’s adverse determ nation relative to
its counterclai mseeking statutory damages under the South Carolina
Frivolous Civil Proceedi ngs Sanctions Act, S.C. Code Ann. 88 15- 36-

10 to -50 (Supp. 2003).* The basis for this claimis Sapphire’s

“To prevail on this cause of action, Collins was required to
prove that:

(1) [T]he other party has procured, initiated,
continued, or defended the ~civil proceedings
agai nst him

(2) the proceedings were termnated in his favor;

(3) the primary purpose for which the proceedings were
procured, initiated, continued, or defended was not that
of securing the proper discovery, joinder of parties, or
adj udi cation of the civil proceedings;

(4) the aggrieved person has incurred attorney’'s fees and
court costs; and

(5) the amount of the fees and costs set forth in item (4).

S.C. Code Ann. § 15-36-40.
In addition, pursuant to S.C. Code § 15-36-20,

Any person who takes part in the procurenent, initiation,
continuation, or defense of civil proceedings nust be

- 12 -



all eged bad faithinfiling the lawsuit in district court. Collins
asserts that the lawsuit was filed under pretexual grounds.
Specifically, it clains Sapphire filed the suit toforce Collins to
pay the bill and obtain the environmental data Sapphire needed to
finance its purchase of the property.

Stuart Longman, a nenber of Sapphire, testified at trial
that Sapphire needed the L/ QA data to obtain the necessary
dredging permts and to obtain financing. Jack Wil ker, fornerly
enpl oyed by the U S. Arny Corps of Engineers, testified that the
Corps required the QC QA data before it would issue a dredging
permt. David Swanson, an experienced real estate attorney,
testified that the QC/ QA data generally is required by |ending
institutions before issuing a loan on this type of project.
Longman testified that he sought the advice of Marvin Infinger and
David Swanson, both attorneys with the law firm of Haynsworth

Si nkl er and Boyd, P.A., before proceeding with the lawsuit. Both

considered to have acted to secure a proper purpose as
stated initem (1) of Section 15-36-10 if he reasonably
believes in the existence of the facts upon which his
claimis based and

(1) reasonably believes that under those facts his claim
may be valid under the existing or developing law, or
(2) relies upon the advice of counsel, sought in good
faith and given after full disclosure of all facts within
hi s know edge and information which nmay be relevant to
t he cause of action;

S.C. Code § 15-36-20 (enphasis added).
- 13 -



I nfinger and Swanson testified that they advi sed Longnman to proceed
with the lawsuit and that the |awsuit was well founded in the | aw
The district court found this testinony credible,
concluded that Collins failed to prove that the “primary purpose of
the awsuit was not the adjudication of a valid | egal proceeding,”
and further held that Sapphire reasonably relied upon the advice of
counsel prior to filing the |awsuit. W find that the district
court’s decision to reject Collins’ statutory claimwas proper.
First, we will not reviewa district court’s credibility

findings. See, e.qg., Mirdaugh Vol kswagen, Inc. v. First Nat'l Bank

of S.C., 801 F.2d 719, 725 (4th G r. 1986). Second, Collins put
forth no evidence to di spute that Sapphire reasonably believed t hat
his claimwas valid or that Sapphire’ s reliance upon the advice of
counsel was not sought in good faith and after full disclosure of
all facts and information relevant to the cause of action sued

upon. ® W find that the district court’s decision regarding

°Col | i ns contends that the advice of counsel was not rendered
upon a full factual disclosure by Sapphire. (Appel | ees/ Cross-
Appel l ants’ Brief, at 21). In particular, Collins relies on
Infinger's testinony that, at the tinme the lawsuit was filed, he
did not knowthat: (1) Sapphire did not have the funds to purchase
Collins’ property (J.A 304-05); (2) Sapphire was pre-selling the
units on Collins’ property and that the contract docunents all owed
the purchase noney to be used to purchase the subject property
(J.A 309); (3) the $100, 000 earnest noney check had bounced (J. A
307); and (4) the earnest noney had not been placed in an interest-
bearing account as required by the Contract (J.A 307-08). (ld.).
However, there is no evidence on this record that the advice of
counsel woul d have been any different had Sapphire i nfornmed counsel
of the additional facts Collins set forth in its brief.
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Collins” right to recover under the Frivolous Cvil Proceedi ngs Act

was not clearly erroneous, Anderson v. City of Bessener City, 470

U S 564, 574 (1985), and therefore affirmthat deci sion.

The next issue raised in Appeal No. 04-1092 is Collins’
challenge to the district court’s adverse determnationrelativeto
its abuse of process counterclaim Collins asserts that the
district court applied the wong standard in its determ nation that

it “was not persuaded that the sole purpose of the underlying

litigation was [ Sapphire’s] sinple desire to postpone the closing

date on the subject property.” Citing Huggins v. Wnn-Dixie

Geenville, Inc., 153 S. E 2d 693, 694 (S.C. 1967), Collins contends

that the correct standard requires only an “ulterior purpose.” It
asserts that Sapphire filed the lawsuit against it wth the
ul terior purpose of delaying the closing date on the property so it
could gain tine to pre-sell units and accunul ate enough noney to
close on the contract with Collins, close on a related tract of
property, and obtain governnent approvals.

To establish a viable cause of action for abuse of
process, Collins nust prove: (1) an ulterior purpose; and (2) a
willful act in the use of process not proper in the regul ar conduct
of the proceeding. Huggins, 153 S.E 2d at 694. As the district
court noted inits opinion, an allegation of an ulterior purpose or
bad notive, w thout evidence that willful acts were taken through

whi ch the process was m sapplied or abused, is insufficient. Food

- 15 -



Lion, Inc. v. United Food & Commercial Wrkers Intern. Union, 567

S.E.2d 251, 255 (S.C. C. App. 2002). The willful act elenent

requires: “(1) a ‘wllful’ or overt act; (2) ‘in the use of the
process’; (3) that is inproper because it is either (a)
unaut hori zed or (b) aimed at anillegitimate coll ateral objective.”

Food Lion, 567 S.E. . 2d at 254 (citations omtted).

The district court considered the issue raised by Collins
and, based upon the evidence before it, determned that Collins
failed to prove that Sapphire filed the suit for any purpose ot her
then to obtain the environnental data it reasonably believed was
needed to secure financing and be secure in the business venture.?®
The district court based its decision on the testinony of Attorney
Swanson and Longman, who testified that the environnental condition
of the property was an essential consideration as to whether the
devel opnent woul d be feasible and that the QC QA data was necessary
for financing of the project, as well as the fact that Longman
sought the advice of Sapphire’ s attorney, who advised himthat he
had a legitimate |egal controversy and that he should file a
conpl ai nt based on the dispute with Collins over production of the
envi ronnmental data. The pertinent issue here is the purpose behind

the lawsuit, not the result. As the district court noted, although

®The court took note of the fact that while an individual in
the Corps verbally assured Sapphire that the data would not be
necessary in this particular instance, Sapphire had nothing in
witing from the governnent waiving the requirenent to produce
QC/ QA data in the permt application process. (J.A 346 n.1).
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the awsuit resulted in sone collateral advantage to Sapphire with
regard to the closing date, the evidence nonethel ess supports the
conclusion that the suit was initiated for a legitimte purpose.

We find that Collins’ assertion that the district court
applied an incorrect |legal standard in considering its claimis
wi thout nerit. The district court set forth the proper |ega
standard, and determned that no “wllful acts” were taken by
Sapphire “through which the legal process was msapplied or
abused.” @G ven the evidence presented at trial, we find that the
district court did not clearly err in determ ning that Sapphire did
not use the lawsuit to obtain a collateral advantage in purchasing
the subject property, but rather to obtain information it
reasonably believed to be necessary. Anderson, 470 U S. at 574.
Hence, we uphold the district court’s decision denying Collins’
abuse of process claim

The final issue raised in Appeal No. 04-1092 is Collins’
chall enge to the district court’s adverse determnationrelativeto

its slander of title counterclaim W review de novo the district

court’s grant of a directed verdict on the issue of slander of

title. Gairola v. Virginia Dep’t of Gen. Servs., 753 F.2d 1281,

1285 (4th Gr. 1985). To nmaintain an action for slander of title,
Col lins nmust establish:
‘(1) the publication of (2) a false statenent

(3) derogatory to [Collins’] title (4) wth
mal i ce (5) causing special damages (6) as a

- 17 -



result of dimnished value of the property in
the eyes of third parties.

Huff v. Jennings, 459 S.E. 2d 886, 889 (S.C. C. App. 1995) (citing

TXO Prod. Corp. v. Alliance Resources Corp., 419 S. E. 2d 870 (W Va.

1992)). Collins challenges the district court’s dismssal of its
slander of title claim asserting that the |lis pendens filed by
Sapphire on the subject property, and Sapphire’ s marketing and pre-
selling of units to be built on the property at issue, which
property it did not own, were done with reckless disregard for
Collins’ rights and that these actions resulted in the di mni shed
val ue of the property in the eyes of third parties.

First, thelawin South Carolinais clear that the filing
of a lis pendens cannot formthe basis of an action for slander of

title. Pond Pl ace Partners, Inc. v. Poole, 567 S. E 2d 881, 892

(S.C. C. App. 2002). Second, we find that the district court’s
entry of judgnent against Collins on its slander of title
al | egati ons based upon Sapphire’s other actions as descri bed above
was proper because Collins failed to produce evidence at trial that
the value of the property at issue was in any way dim nished.
While Collins contends that none of the collateral inquiries since
the filing of the lawsuit and the pre-sale by Sapphire of
condom niumunits resulted in a sale of the subject property, this
evidence does not establish dimnution of the value of the
property. Moreover, to the extent Collins is relying on the fact

of protracted litigation to support its claim the fact that the
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litigation at issue was prolonged based upon Collins’ pursuit of
countercl ai ns agai nst Sapphire flies in the face of any assertion
that it was solely the actions of Sapphire that resulted in
Collins” inability to sell the subject property, rather than its
own acti ons.

Accordingly, we affirm the district court’s grant of
partial summary judgnent agai nst Sapphire in Appeal No. 03-2258,
and further affirm the district court’s rejection of Collins’
counterclains in Appeal No. 04-1092. We dispense with oral
argunment because the facts and |egal contentions are adequately
presented in the materials before the court and argunment woul d not

ai d the decisional process.

AFFI RVED



